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Federal Acquisition Regulation 52.226–1

(c) The Contractor agrees that only domes-
tic construction material or NAFTA country
construction material will be used by the
Contractor, subcontractors, material men,
and suppliers in the performance of this con-
tract, except for other foreign construction
materials, if any, listed in this contract.

(End of clause)

[61 FR 31649, June 20, 1996, as amended at 62
FR 12702, Mar. 17, 1997]

52.226 [Reserved]

52.226–1 Utilization of Indian Organi-
zations and Indian-Owned Eco-
nomic Enterprises.

As prescribed in 26.104, insert the fol-
lowing clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND
INDIAN-OWNED ECONOMIC ENTERPRISES
(MAY 1999)

(a) For Department of Defense contracts,
this clause applies only if the contract in-
cludes a subcontracting plan incorporated
under the terms of the clause at 52.219–9,
Small Business Subcontracting Plan. It does
not apply to contracts awarded based on a
subcontracting plan submitted and approved
under paragraph (g) of the clause at 52.219–9.

(b) Definitions. As used in this clause:
Indian means any person who is a member

of any Indian tribe, band, group, pueblo or
community which is recognized by the Fed-
eral Government as eligible for services from
the Bureau of Indian Affairs (BIA) in accord-
ance with 25 U.S.C. 1452(c) and any ‘‘Native’’
as defined in the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1601).

Indian organization means the governing
body of any Indian tribe or entity estab-
lished or recognized by the governing body of
an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

Indian-owned economic enterprise means any
Indian-owned (as determined by the Sec-
retary of the Interior) commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that Indian ownership shall constitute not
less than 51 percent of the enterprise.

Indian tribe means any Indian tribe, band,
group, pueblo or community, including na-
tive villages and native groups (including
corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska
Native Claims Settlement Act, which is rec-
ognized by the Federal Government as eligi-
ble for services from BIA in accordance with
25 U.S.C. 1542(c).

Interested party means a prime contractor
or an actual or prospective offeror whose di-
rect economic interest would be affected by

the award of a subcontract or by the failure
to award a subcontract.

(c) The Contractor agrees to use its best ef-
forts to give Indian organizations and In-
dian-owned economic enterprises (25 U.S.C.
1544) the maximum practicable opportunity
to participate in the subcontracts it awards
to the fullest extent consistent with efficient
performance of its contract.

(1) The Contracting Officer and the Con-
tractor, acting in good faith, may rely on the
representation of an Indian organization or
Indian-owned economic enterprise as to its
eligibility, unless an interested party chal-
lenges its status or the Contracting Officer
has independent reason to question that sta-
tus. In the event of a challenge to the rep-
resentation of a subcontractor, the Con-
tracting Officer shall refer the matter to the
U.S. Department of the Interior, Bureau of
Indian Affairs (BIA), Attn: Chief, Division of
Contracting and Grants Administration, 1849
C Street, NW, MS–334A–SIB, Washington, DC
20245. The BIA will determine the eligibility
and notify the Contracting Officer. The 5
percent incentive payment will not be made
within 50 working days of subcontract award
or while a challenge is pending. If a subcon-
tractor is determined to be an ineligible par-
ticipant, no incentive payment will be made
under the Indian Incentive Program.

(2) The Contractor may request an adjust-
ment under the Indian Incentive Program to
the following:

(i) The estimated cost of a cost-type con-
tract.

(ii) The target cost of a cost-plus-incen-
tive-fee prime contract.

(iii) The target cost and ceiling price of a
fixed-price incentive prime contract.

(iv) The price of a firm-fixed-price prime
contract.

(3) The amount of the equitable adjust-
ment to the prime contract shall be 5 per-
cent of the estimated cost, target cost or
firm-fixed-price included in the subcontract
initially awarded to the Indian organization
or Indian-owned economic enterprise.

(4) The Contractor has the burden of prov-
ing the amount claimed and must assert its
request for an adjustment prior to comple-
tion of contract performance.

(d) The Contracting Officer, subject to the
terms and conditions of the contract and the
availability of funds, shall authorize an in-
centive payment of 5 percent of the amount
paid to the subcontractor. Contracting Offi-
cers shall seek funding in accordance with
agency procedures. The Contracting Officer’s
decision is final and not subject to the Dis-
putes clause of this contract.

(End of clause)

[56 FR 41737, Aug. 22, 1991, as amended at 61
FR 39211, July 26, 1996; 63 FR 70277, Dec. 18,
1998; 64 FR 10533, Mar. 4, 1999]
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